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National Seashore Recreational Area1
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Manteo, North Carolina 27954

Subj: National Park Service; RIN 1024-AD85, Special Regulations, Areas of the National Park System, Cape Hatteras National Seashore Recreational Area1
This proposed rule and the information in this Federal Register (FR) is a good example of the poor management and unethical behaviors that are common throughout the National Park Service.  In the past, these practices have been pretty much limited to the general public.  However, now the National Park Service (NPS) is being so bold as to use them in a federal rulemaking project.  After reading the proposed rule and understanding that the Office of Management and Budget (OMB), Office of Information and Regulatory Affairs (OIRA) (henceforth simply OMB) reviewed it and determined it was significant, I have come to the conclusion that the new motto of the National Park Service should be "What They Don't Know, Wont' Hurt Them".  And there is a lot about this rule from the Failed Negotiated Rulemaking Committee, environmental law suits, Court ordered Consent Decree, Draft Environmental Impact Statement (EIS), Final EIS, Superintendent award, etc. that many people in the rulemaking review chain and senior leaders of government do not know about.  

The entire proposal put forth by the NPS was orchestrated through a number of back room deals between a federal judge, environmental lawyers, and the NPS without consideration of the concerns, interests, or voices of local representatives in Dare and Hyde counties who represented the interests of the people in the geographical region, and majority of American citizens.  Information obtained by the NPS through public surveys and public comments was skewed away from what the overwhelming majority of public citizens had suggested or desired and was not based on accurate scientific data.  All of which was controlled through the hands of the National Park Service, locked away in a store room somewhere in Raleigh, NC never to be seen again.  
In keeping with the President's message to agencies on transparency, all documents, including surveys and public comments from the Negotiated Rulemaking Committee through the Final EIS (excluding form letters) should be submitted to the Federal Docket for the Federal record and be 
attached to this rule as supporting documentation.  I am dismayed by the fact that as of the date of this letter, even documents listed in this Federal Register are not part of the Federal Docket, rather they are controlled through the NPS – the links of which in some instances don't have the information located where it is stated to be (see comment 18 below).  
Rather than resolve a long standing problem of creating a simple rule for ORV management, the National Park Service is successful only in making matters worse. Rather than draft the rule based on existing infrastructure and long established ORV corridors and routes, the National Park Service proposes to create something out of nothing by using ramps that are not even built. To compound matters, they are proposing to close currently accessible ORV access areas without justifiable proof that it must be done for a justifiable reason.  This is the most irresponsible action the agency can take, especially when they are up against a timeline and trying to meet deadlines imposed by a federal judge.  The court mandate was to create regulations addressing ORV use; it did not include a mandate for closing down currently accessible areas of the recreational area.  
I am certain that OMB staffers who reviewed this proposal were not really aware of the details of Cape Hatteras National Seashore Recreational Area, because I am certain they would have asked for a lot more answers and this proposal would not appear as it now does. Before I get to my specific comments on the proposed rule, which I provide below, I am providing some questions for OMB to request answers to in order to gain a better understanding of the things the NPS fails to convey or make OMB aware of through the context of the proposed rule as the NPS presented it to OMB for their initial review and approval .   

The NPS is proposing to create new ORV access routes across areas that will go directly through areas that are currently protected and where ORV use is currently prohibited. OMB should request that the NPS explain the rationale behind which they are proposing to add new routes across protected land instead of using the routes and ORV corridors currently existing in the recreational area.

OMB should ask the NPS for a detailed map comparing the existing ORV ramps and corridors to the proposed designated ramps and corridors and ask for a total of the miles that the NPS intends to remove from the American public.  

OMB should inquire about the cost of the new routes, time it will take to build the new routes, and if any additional studies would need to be done to construct the new routes.  If new studies would be required, OMB should inquire about cost and amount of time the study would take.
OMB should ask the NPS to explain how ORV access will be managed or restricted if the proposed routes do not exist when the rule becomes final. 
OMB should also ask the NPS to explain the need to close beaches and ask the NPS for data on any species the NPS indicates may be of a concern.  OMB should also ask the NPS to explain the differences between birds of concern and those that are protected and endangered and whether the birds are located on islands surrounding the National Seashore (i.e, uninhabited dredge spoil islands in Pamlico sound) or at Pea Island NWR.  If the birds are located in other areas, OMB should ask for an estimated count or whether the NPS has initiated a request from other state or federal government agencies as to the numbers of birds located in close proximity to the recreational area.  
OMB should also ask the NPS when and for what reason Pea Island NWR was established, how large an area it covers, whether ORVs are permitted there, and whether the same experiences can be found there that the NPS is trying to create by closing down areas of the National Seashore Recreational Area.     

Finally, OMB should ask the NPS to explain the management plan that they used prior to the forced judicial consent decree and overall how it was received by the general public and local businesses.  OMB should also ask the NPS to explain how it differs to the consent decree and how the consent decree differs from NPS management of similar species in other areas of the country. 
General Comments:

1. As mandated by US law in USC Title 16, Chapter 1, Subchapter LXIII, Section 459 - any reference to Cape Hatteras National Seashore in the Federal Register notice should be changed to read "Cape Hatteras National Seashore Recreational Area" as this is the name Congress mandates the area shall be known as.  I am angry at the ease by which the NPS continues to break this law because without its connection in the name, the concept of its importance is lost.         
2. Public comments and transcripts of public hearings held in association with the negotiated rulemaking federal advisory committee should be added to the public docket for this rulemaking since they contain information which is relevant to the proposed rules.    

Proposed 36 CFR 7.58 (c)(2) - Permits: 

3. I object to the issuance of permits in order to operate a vehicle on designated ORV routes. The property has been bought and paid for, maintained and protected with monies generated from taxes and revenues collected from the US citizenry.  We already pay to access the park and should not shoulder the burden of additional expenses.  This is a National Seashore Recreational Area and in this time of economic hardship, we should not be forced to pay for a permit in order to use designated ORV routes. All text related to permits should be deleted. 

Proposed 36 CFR 7.58 (c)(3) and (c)(4) - Vehicle equipment and Inspection:

4. I object to the requirements that mandate that vehicles carry special equipment and object to the requirement that authorized persons may inspect vehicles to determine compliance.  This is an open ended license for the park service personnel to stop and search any vehicle at anytime without suspicion or cause of wrong doing.  The NPS has failed to include the cost burden that the general public will have to incur for the items they list and fails to explain the benefit of having such equipment therefore the cost benefit analysis being used by the NPS is inadequate.  The equipment should be recommended but not required and authorized persons should only be permitted to inspect a vehicle when there is evidence of wrong doing or noncompliance.  All text concerning vehicle equipment and vehicle inspection should be deleted or revised such that it is clear that authorized persons may inspect vehicles whenever such persons suspect wrong doing or unsafe conditions.
Proposed 36 CFR 7.58(c)(9) - Designated Routes:

5. I object to the permanent closure of any ORV routes that are open now or were open to the public before January 1, 2009 and I object to the idea that special permits need to be issued for regularly scheduled fishing tournaments.  The NPS has no scientific data to support the need to close any of the beaches at Cape Hatteras National Seashore Recreational Area.  The fact that the concessions are made exemplifies the idea that closure of beaches is unnecessary, completely arbitrary, capricious, and not supported by peer reviewed scientific data.  Pea Island NWR and dredge spoil islands in the sound provide the same habitat found on the recreational area and offer sufficient area for nesting and habitat of migratory birds.  
6. I object to the dates proposed for access in front of villages.  The 2007 interim management plan should be the basis for establishing these regulations not a consent decree and lawsuits imposed by the bench of a federal judge.  Access in front of the villages should be as outlined in the 2007 interim management plan or as they are now existing - closed from May 15 to September 15. The proposed rule does not explain why the dates currently used for village closures are unsatisfactory and why the proposed new dates are necessary.    

7. The table showing designated ORV routes should be changed to reflect ORV routes and access points as they were provided in 2007 under the interim management plan and as they currently physically exist. The table and the park service analysis for designated routes is flawed in that the table refers to ramps that do not exist and proposes to close public areas without an explanation why.  The cost of the proposed new ramps has not been studied nor has the NPS identified when they will be built, how much time it will take, or where the money will come from to build them.  Nothing has been ordered, contracted, or set aside by the park service to indicate that these new ramps will ever be built.  In fact, indications under the current administration appear to suggest that the budget for the NPS will decrease over time thereby reducing the likelihood that the public will ever see any of the proposed new ramps built. Adding to that unlikelihood is the fact that any change to the existing environment would be met with stiff resistance from environmental groups, as evidenced by their past history on access issues and over the Bonner bridge, thereby making the new ramps cost prohibitive from the viewpoint of the agency who would be unable and unwilling to refute a legal challenge.  The national park service should not propose to designate ORV routes for public use that do not exist.  Any reference to a ramp with a .5 should be removed and the table should be reconstructed based on access that was in place before law suits and the consent decree took away the park service's ability to manage.  

7. The preamble of the proposed rule fails to explain areas of the National Seashore Recreational Area that the NPS is proposing to close and what necessitates the need for immediate closure.  It also fails to identify what scientific data was used to support the need for closure. The preamble should contain an explanation of why each of the proposed closed areas are distinctly different than other areas and why the closures are needed.  A comparative before and after map should be provided to help the regulated public understand the impact.  In accordance with the President's commitment to transparency and openness in government, this information needs to be conveyed in the federal register so that the public clearly understands the total impact of the proposed rules and rationale behind the decision making of the agency.  

Table - BODIE ISLAND - DESIGNATED ROUTES:

8. ORV access on Bodie Island currently consists of a total of 6 miles from Ramp 1 to Oregon Inlet.  Ramp 1 to Ramp 2 (Coquina Beach Area) currently consists of 1.2 miles of ORV accessible shoreline.  The proposed designated ORV routes in the table for Bodie Island indicate ORV access from a yet to be built ramp 2.5 indicating it is to be located .5 miles from the southern boundary of coquina beach.  The proposed rule fails to explain or justify why 1.7 miles of beach from existing ramp 1 to the yet to be built ramp 2.5 will be closed to ORVs and fails to identify when the yet to be built ramp will be built to provide the access.  It also fails to identify the importance for placing the yet to be built ramp at the location chosen in comparison with somewhere else between existing ramps 1 and 2.
Table - HATTERAS ISLAND - DESIGNATED ROUTES

9. The table proposes year round access beginning at a ramp yet to be built (ramp 25.5) located 1.5 miles south of ramp 23 to ramp 27.  Currently, year round ORV access to this area is provided from the Southern end of Salvo to ramp 27 which covers a total area of approximately 4.5 miles.  This proposed rule fails to explain or justify why 1.7 miles of the national seashore recreational area from the southern end of Salvo to the yet to be built ramp 25.5 will be closed to recreational ORV users and fails to identify when the yet to be built ramp 25.5 will be built to provide the proposed access.  It also fails to identify the importance for placing the yet to be built ramp at the location chosen in comparison to .5 or 1.0 miles south of ramp 23.
10. The table and the preamble do not discuss the area between ramp 27 and ramp 30 which covers an area of 2.1 miles which is currently designated for ORV use year round.  This proposed rule fails to explain or justify why 2.1 miles of the national seashore recreational area will be closed to recreational ORV users between ramps 27 and 30. The proposed rule fails to distinguish the unique difference that the shoreline between ramps 27 and 30 offers in comparison to the shoreline at other locations and fails to specify what will result if the action is not taken.   
11. The table proposes year round access from ramp 30 to a yet to be built ramp 32.5.  Currently, year round access is provided between ramps 30 and 34 covering an area of 4.3 miles.  The proposed rule fails to explain where ramp 32.5 would be located or why the National Seashore Recreational Area will be closed to recreational ORV users from a yet to be built ramp (32.5) to ramp 34 and when the proposed ramp will be built.  Assuming 32.5 will be located 2.5 miles south of ramp 30 would mean that 1.8 miles of the National Seashore Recreational Area will be closed to recreational ORV users.  This proposed rule fails to explain or justify why 1.8 miles of the National Seashore Recreational Area will be closed to recreational ORV users between ramps 32.5 and 34.

12. Currently year round ORV access is provided at ramp 34 from the northern boundary of Avon Village northward.  The proposed rule fails to discuss access at ramp 34 or explain or justify why this area of the national seashore recreational area needs to be closed to recreational ORV users year round.    

13. The table proposes year round access from ramp 38 to 1.5 miles south of ramp 38.  Currently, year round ORV access is provided for 2 miles south of ramp 38. The proposed rule fails to explain or justify why .5 miles of the national seashore recreational area needs to be closed to recreational ORV users year round.

Seasonal Closures

14. The table indicates a seasonal closure from .1 mile south of the Rodanthe Pier to ramp 23.  This seasonal closure should match what is currently in place which is seasonal access May 15 to September 15 from the southern boundary of Pea Island NWR to the Southern boundary of Salvo village.  The proposed rule fails to explain why the existing seasonal access boundary and dates are unsatisfactory or  justify the need for change.

15. I object to the designated ORV routes proposed for Bodie Island, Hatteras Island, and Ocracoke Island.  The tables have been drafted based on ramps and roads which do not exist and may never exist at all.  The National Park Service should designate ORV routes based on existing physical features and properties of the National Seashore Recreational Area and base management of the area on its own merits and policies; namely, the 2007 interim management plan which access users, local government officials, business owners, and environmental groups found acceptable.

Night Driving Restrictions:

16. There should be no restrictions on night driving – ORV routes should be accessible 24 hours a day.  There is no hard factual evidence proving that lights from ORVs interfere with nesting turtles or other shorebirds.  In reality, night driving deters ghost crabs and ghost crabs are the primary predator of most wildlife at the seashore.  

Information Collection:

17. The proposed rule states that, "…The NPS is collecting this information to provide the Superintendent data necessary to issue ORV special use permits. The information will be used to grant a benefit."  This statement is far from the truth.  By requiring the public to pay for a permit the Superintendent is forcing the public to pay for something the government currently allows them to get for free.  Permits will restrict access and limit people's freedom.  The proposed rule fails to convey the cost that will be imposed on the public and fails to explain what public benefits are associated with them in light of the fact that they are currently free.  The NPS is forcing additional hardships and cost burdens on the American public and that is something this country can do without during these tough economic times.   

Regulatory Planning and Review:

18. The NPS speaks about a Cost Benefit Analysis and provides an internet link www.parkplanning.nps.gov/caha where the study can be found, but the document was never uploaded and the public never had access to it.  The document should be available on regs.gov for public review as Supporting and Related material. For failing to allow the public sufficient time to read the document, the comment period should be extended 30 days.   

Regulatory Flexibility Act:

19. The proposed rules are based on data that is flawed.  The economic analysis failed to convey accurate information concerning the impact that ORV restrictions will have on the affected area.  The discussion under this section correctly indicates that close to 100% of the rule's impacts would fall on small businesses, but incorrectly purports that vehicle free areas combined with increased parking for pedestrian access could increase visitation and help business. This is a false statement. More restrictions and less recreational freedom mean less people – not more. 

20.  The NPS speaks about extra efforts taken to increase overall access and visitor use under the Selected Action, which they say they developed with extensive public involvement, and also state that it should increase the probability that the economic impacts are on the low rather than high end of the range.  This is written completely out of context.  It is true that the public provided significant input to the NPS, but what they fail to convey is that they did not really listen and do what the NC Governor, NC House and Senate members, Dare and Hyde county officials, and American public stated was important to them and why. 

Information Quality Act:

21. The NPS indicates that information presented in the plan/FEIS is based on a wide range of scientific and peer reviewed data. This is broad statement and one I don't think will stand up well court since the majority of information used in the FEIS is older than 5 years some even older than 10 years and some even older than that. The FEIS is an important part of this rulemaking and should be uploaded to reg.gov and added to the federal docket and become part of the federal record.  

I came to Cape Hatteras in the spring of 2003 and at that time had a very high regard for the NPS and their balanced approach of accommodating ORV access while maintaining wildlife closures and implementing ORV restrictions as needed for the protection of endangered species.  My opinion of the agency changed when the NPS failed to stand up in District Court for their established management policies and practices.  Ever since that time, the scales of justice have been tipped and a balanced management approach has been lost.  I urge the NPS to reconsider the proposed rule in a different light and revise the designated routes based on existing ramps and ORV routes and I urge the NPS to regain the balanced management approach and public respect they lost once the law suits were filed and consent decree ordered.  

Honorable Senator Burr indicated during an Energy and Natural Resources Subcommittee meeting concerning the NPS 2012 budget that park use should not be constricted in any way shape of form and that turning access to it on or off is an injustice to the citizens of this country.  The Honorable Senator indicated he would work with the chairman to introduce legislation in the next couple months if the Department of the Interior was unable to work with him.   These proposed rules indicate that Director Jarvis never listened to a word the Honorable Senator said and that the NPS and the Department of Interior are unwilling to work with him.  

I have a primary residence VA and secondary residence in NC and I am thankful for the work my representatives have done, in both states, attempting to maintain open and free access at the recreational area.  In light of the above, I encourage the Honorable Senator Burr to initiate legislation to help preserve free and open access to Cape Hatteras National Seashore Recreational Area and respectfully request members of the House and Senate to support him.    

Respectfully and Most Sincerely,

Name Withheld for Online Submission
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<1. Title 16, U.S. Code, Chapter 1, Subchapter LXIII, Sec. 459. Cape Hatteras National Seashore Recreational Area; conditional establishment; acquisition of lands        

    When title to all the lands, except those within the limits of established villages, within boundaries to be designated by the Secretary of the Interior within the area of approximately one hundred square miles on the islands of Chicamacomico, Ocracoke, Bodie, Roanoke, and Collington, and the waters and the lands beneath the waters adjacent thereto shall have been vested in the United States, said area shall be, and is, established, dedicated, and set apart as a national seashore recreational area for the benefit and enjoyment of the people and shall be known as the Cape Hatteras National Seashore Recreational Area: Provided, That the United States shall not purchase by appropriation of public moneys any lands within the aforesaid area, but such lands shall be secured by the United States only by public or private donation.
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